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RULES  OF  PROFESSIONAL  CONl&GTy^ 

Your  committee  on  the  American  Bar  Association's  Model  Rules 
of  Professional  Conduct  recommends  that  the  Justices  determine 
that  they  will  adopt  a  modified  form  of  the  ABA  Model  Rules,  the 
precise  form  of  which  will  not  be  established  until  a  proposed 
form  of  the  Model  Rules  has  been  published  for  comment,  comment 
has  been  received,  and  the  Justices  have  further  deliberated  on 
the  proposed  rules.     We  recommend  that  the  Justices  decide 
whether  they  will  go  forward  with  modified  Model  Rules  before 
publishing  for  comment  any  suggested  rules  proposed  for  adoption. 
There  is  no  merit  in  putting  the  bar,  the  public,  and  the 
Justices  through  an  analysis  of  suggested  rules  when  it  is 
possible  that  the  process  will  prove  to  have  been  totally 
unnecessary.     The  draft  Massachusetts  Rules  of  Professional 
Conduct,  which  is  submitted  with  this  report,  should  prove  an 
adequate  basis  for  assessing  the  substantive  merits  of  the 
adoption  of  modified  Model  Rules. 


REASONS  FOR  THE  ADOPTION  OF  MODIFIED  MODEL  RULES 

Since  their  approval  by  the  ABA  in  198  3  more  than  forty 
States  have  adopted  the  Model  Rules  of  Professional 
Responsibility,  often  with  amendments  or  variations  consibta^J: 
with  local  practice.     Despite  the  variations,  however,  the 
Rules  are  likely  to  become  the  nearly  universal  statement 
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governing  the  ethical  obligations  of  lawyers  throughout  the 
United  States.     Massachusetts  should  adopt  the  Model  Rules  for  at 
least  the  following  three  reasons: 


1.       The  scope  of  the  Model  Rules  more  accurately  reflects 
the  diversity  of  contemporary  legal  practice  than  does 
the  Code  of  Professional  Responsibility  (Code)  in 
effect  in  Massachusetts  since  1972; 


2.  The  Model  Rules  serve  a  most  desirable  goal  of 
uniformity  in  the  governing  of  lawyer  conduct  and 
discipline;  and 

3.  The  format  of  the  Model  Rules  eliminates  much  of  the 
ambiguity  inherent  in  the  Code. 

1.     Scope  of  the  Model  Rules.     While  the  Code  primarily 
reflected  a  practice  model  relating  to  litigation  and  the 
relationship  of  private  lawyers  with  individual  clients,  the 
Model  Rules  address  the  diverse  capacities  that  lawyers  have 
always  occupied,   in  addition  to  that  of  litigator,  namely, 
counsellor,  advisor,   intermediary,  and  problem-solver.     The  Model 
Rules  touch  on  the  obligations  of  public,  as  well  as  private, 
lawyers  and  govern  conduct  at  the  private  bar  which  the  Code 
ly  ignored.     The  Model  Rules'  conflict  of  interest 
sions,   for  example,  far  more  realistically  reflect  the 
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realities  of  practice  than  does  the  substantial  silence  of  the 
Code  on  these  issues. 

All  commentators  on  the  Model  Rules  and  any  expressions  of 
judicial  opinion  find  the  breadth  of  the  Model  Rules  to  be  one  of 
their  chief  virtues,  a  position  with  which  this  committee  is 
fully  in  accord. 

2.     Uniformity.     No  jurisdiction  appears  to  have  adopted  the 
Model  Rules  in  their  pristine,  ABA-originated  form.     Given  the 
nature  of  legal  practice,  and  the  importance  in  the  common  law 
tradition  of  local  values  in  shaping  local  law,   it  is  no  surprise 
that  jurisdictions  have  varied  discrete  provisions  so  as  to 
reflect  local  practice  and  experience.     That  variations  occur, 
however,  does  not  diminish  the  importance  of  the  Model  Rules  as 
general  statements  of  practice  standards.     No  jurisdiction,  for 
example,  appears  to  have  so  tailored  the  Model  Rules  as  to  reduce 
the  number  of  lawyer-roles  requiring  guidance.     Similarly,  the 
areas  in  which  courts  have  adopted  substantial  changes  seem 
largely  to  involve  matters  where  local  practice  and  experience 
vary  historically,  such  as  an  obligation  to  report  infractions  by 
other  lawyers,  referral  fees,  and  disclosure  of  potentially 
criminal  or  fraudulent  client  conduct. 

Another  reason  for  uniformity  is  concern  among  the  Federal 
courts  to  promote  consistency  throughout  the  Federal  system.  For 
many  lawyers,  practice  is  now  multi- jurisdictional.  The 
possibility  that  conduct  which  would  bring  a  reprimand  in  one 


jurisdiction  would  produce  an  accolade  in  another  is  more  than 
hypothetical.     Common  sense  alone  would  suggest  a  common  standard 
of  conduct  throughout  what  is,  after  all,  a  unitary  system  of 
justice. 

Finally,  Massachusetts  requires  all  bar  applicants  to  pass 
the  Multi-State  Professional  Examination  ( "MPRE" ) .  Because 
jurisdictions  have  variously  adopted  the  Code  or  the  Model  Rules, 
the  drafters  of  the  MPRE  have,  to  this  point,  crafted  the 
examination  so  that  the  answer  to  a  particular  question  would  be 
the  same  under  either  the  Code  or  the  Model  Rules.     A  defect  of 
this  protocol  is  that  it  precludes  examination  on  precisely  the 
most  controversial  areas  of  lawyer  conduct  where  the  Code  and  the 
Model  Rules  diverge.     It  is  nearly  certain  that,  as  more 
jurisdictions  adopt  the  Model  Rules,  and  they  become  the 
principal  subject  of  academic  discourse  and  instruction,  the  MPRE 
will  likely  examine  solely  on  the  Model  Rules. 

3.     Format  of  the  Model  Rules.     When,   in  1972,  the  Supreme 
Judicial  Court  adopted  the  Code  it  excluded  the  so-called  Ethical 
Considerations  ("EC")   from  them,  adopting  only  the  Canons  and  the 
Disciplinary  Rules.     The  exclusion  of  the  EC's  appears  to  have 
been  an  effort  by  the  Court  to  eliminate  an  element  of  ambiguity 
in  the  interpretation  of  the  Canons  and  the  Disciplinary  Rules. 
Nevertheless,  ambiguity  remains  in  the  Code  with  its  conflation 
of  aspirational  and  mandatory  rules. 

Confusion  over  the  appropriate  weight  of  the  Canons  and  the 


Disciplinary  Rules  can  result  in  inconsistent  application  of  the 
Code  to  lawyers.     The  Model  Rules,  however,  avoid  the  conflict 
between  aspiration  and  mandate  by  providing  clear  standards  to 
which  lawyers  must  conform,  in  a  Restatement  format  of  rules 
combined  with  illustrative  comments  offering  guides  to  decision. 

For  these  reasons,  this  committee  concludes  that  the 
Justices  should  announce  that  they  will  adopt  a  Massachusetts 
form  of  the  Model  Rules  and  then  publish  for  comment  the  version 
of  Model  Rules  of  Professional  Responsibility  submitted  herewith, 
which  provides  a  set  of  ethical  standards  broadly  consistent  with 
the  general  principles  now  in  force  in  most  States  of  the  Union, 
in  a  format  familiar  to  lawyers  and  useful  to  the  Justices,  the 
Board  of  Bar  Overseers,  and  the  Bar  of  the  Commonwealth. 

ISSUES  FOR  DECISION  BEFORE  PUBLICATION 

If  the  Justices  agree  that  in  some  modified  form  Model  Rules 
should  be  adopted  following  the  receipt  of  public  comment,  before 
seeking  comment  on  any  proposed  rules,  the  Justices  may  wish  to 
consider,  and  perhaps  conclusively  pass  on,  the  following  points: 

1.  Should  the  Justices  accept  the  Committee's 
recommendation  that  rule  1.17  on  the  sale  of  a  law 
practice  be  published  for  comment? 

2.  What  should  be  published  as  rule  3.3   (a)    (4)  on  the 
role  of  criminal  lawyers  in  presenting  and  arguing 
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about  knowingly  perjured  testimony  of  a  client?  The 
1972  Code  evaded  the  issue. 

3.  Should  the  Justices  accept  the  Committee's 
recommendation  that  rule  6.1  on  pro  bono  services  be 
deleted  and  subjected  to  independent  treatment,  if 
there  is  support  manifested  for  it? 

4.  Whether  the  "snitch"  provisions  of  rule  8.3  should  be 
published  as  is? 

MISCELLANEOUS  MATTERS 

If  the  Justices  decide  to  go  forward,  the  committee  will 
prepare  a  document  that  indicates  the  respects  in  which  the 
proposed  Model  Rules  differ  from  the  current  version  of  the  ABA 
Model  Rules.     That  document  will  indicate  the  sources  of  the 
changes,  almost  all  of  which  involve  the  substitution  of 
provisions  specifically  included  in  the  Code  to  reflect  a 
Massachusetts  preference  for  its  own  rule.     A  preliminary, 
tentative  draft  listing  the  changes  is  enclosed.* 

The  proposal  for  public  comment  should  note  that  the  Model 
Rules  have  a  preamble  on  a  lawyer's  responsibilities,  a  statement 
on  the  scope  of  the  Model  Rules,  and  a  definitions  section  under 

*  This  document  is  not  included  in  the  public  distribution 
because  it  has  been  superseded  by  a  new  document:  Major 
Departures  from  the  A.B.A.  Model  Rules. 
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the  heading  of  Terminology.     Public  comment  should  be  invited  on 
how  the  court  should  treat  these  topics.     Additionally,  each  ABA 
rule  has  substantial  comments  which  presents  the  question  whether 
the  Justices  should  adopt  the  ABA  comments,  with  substituted 
comment  on  Massachusetts  departures  from  the  Model  Rules,  or 
should  simply  treat  the  comments  as  stating  principles  on  which 
the  Model  Rules  are  to  be  interpreted. 

CONCLUSION 

We  appreciate  the  opportunity  to  have  dealt  with  this 
important  and  interesting  subject  and  are  available  to  perform 
such  further  work  as  the  Justices  may  desire. 

Daniel  R.  Coquillette 
Elaine  M.  Epstein 
Michael  Fredrickson 
Susan  Koniak 
Sandra  L.  Lynch 
Robert  J.  Muldoon,  Jr. 
Arnold  R.  Rosenfeld 
Herbert  P.  Wilkins 
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MAJOR  DEPARTURES  FROM  THE  A.B.A.   MODEL  RULES 

Rule  1.5   (Lawyers'  Fees) .     Paragraph  (e)  ,  concerning  the 
division  of  fees,  preserves  the  substance  of  our  current  rule 
(S.J.C.  Rule  3:07,  DR  2-107)  concerning  referral  fees.  Paragraph 
(c) ,  concerning  contingent  fees,  has  various  departures  from  the 
Model  Rules  and  omits  certain  provisions  of  the  current 
Massachusetts  rule  on  contingent  fees.     Paragraph  (f)  presents  a 
revised  model  form  of  contingent  fee  agreement. 

Rule  1.6   (Confidentiality  of  Information) .     Paragraph  (b) , 
concerning  what  information  a  lawyer  may  reveal,   follows  DR  4-101 
(C)  more  closely  than  it  follows  the  ABA  rule,  but  it  is  an 
independent  revision. 

Rule  1.10   (Imputed  Disqualification) .     The  last  sentence  of 
paragraph  (a) ,  concerning  the  Public  Counsel  Division  of  the 
Committee  for  Public  Counsel  Services,  comes  from  the  current 
rule  (DR  5-105).     Paragraphs  (b)-(e)  are  completely  new,  and 
deserve  close  attention. 

Rule  1.14   (Client  Under  a  Disability) .     This  is  an 
adaptation  of  the  Maine  rule  on  the  same  subject.     It  is  one  of 
the  few  independent  substantive  changes  the  committee  has 
proposed. 

Rule  1.15  (Safekeeping  Property) .  Paragraphs  (a) ,  (b) ,  and 
(c)  come  from  the  ABA  Model  Rules.  Paragraph  (d)  presents  those 
portions  of  DR-102   (A) ,  as  amended  in  January,   1995  (effective 
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July  1,   1995)  that  are  not  covered  by  paragraphs  (a) ,    (b) ,  and 
(c) .     Paragraph  (e)   is  closely  based  on  the  IOLTA  rule,  DR  9-102 
(C) .     Paragraph  (f )   incorporates  the  substance  of  the  dishonored 
check  rule,  DR  9-103,  adopted  in  January  of  this  year  and 
effective  July  1,  1995. 

Rule  1.16   (Declining  or  Terminating  Representation) . 
Paragraph  (d)   omits  a  sentence  from  the  ABA  Model  rule,  and 
paragraph  (e)   is  added  from  DR  2-110  (A)    (4) . 

Rule  3.3   (Candor  toward  the  Tribunal) .     Paragraph  (a)  (2) 
and  (4)  have  references  to  rule  3.3   (e)  which  is  added. 
Paragraph  (e)  has  language  from  Defense  Function  Rule  13  (b) 
(S.J.C.  Rule  3:08),  but  the  last  sentence  is  entirely  new.  If 
adopted,  a  change  in  DF  13   (b)  may  be  appropriate. 

Rule  3.4   (Fairness  to  Opposing  Party  and  Counsel) . 
Paragraph  (g) ,  concerning  payments  to  witnesses,   is  from  DR  7-109 
(C). 

Rule  3 . 5  {Impartiality  an(j  Decorum  of  the  Tribunal)  . 
Paragraph  (d) ,  concerning  contact  with  jurors  post-trial,   is  from 
DR  7-108   (D) . 

Rule  3.8   (Special  Responsibilities  of  Prosecutor) .     The  ABA 
rule  is  covered,  almost  entirely,  by  the  current  Prosecution 
Function  rules  (S.J.C.  Rule  3:08). 

Rule  6.1  (Pro  Bono  Public  Service) .     The  ABA  rule  suggests  a 
minimum  number  of  hours  per  year  of  pro  bono  service.     The  court 
will  consider  the  subject  separately  if  there  is  a  request  to  do 
so. 


Rule  7.1   (Communication  Concerning  a  Lawyer's  Services) . 
This  rule  has  changes  from  the  ABA  rule. 

Rule  7.2   (Advertising).     This  rule  has  minor  changes. 

Rule  7 . 3   (Solicitation  of  Professional  Employment) .     This  is 
substantially  our  current  rule  on  solicitation  (DR  2-103) . 

Rule  7.4   (Communication  of  Fields  of  Practice) .     This  is  our 
current  rule  on  communicating  specialties  of  practice,  DR  2-105. 

Rule  8.2   (Judicial  and  Legal  Officials) .     The  rule  has 
adjustments  to  eliminate  references  to  elections  of  judges. 

Rule  8.3   (Reporting  Professional  Misconduct) .     This  rule 
concerning  reporting  misconduct  of  lawyers  and  judges  is  changed 
from  being  mandatory. 


